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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
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          NO. 43535 
 
          Bonneville County Case No.  
          CR-2013-4230 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Must Gomez’s appeal be dismissed as untimely? 
 
 
Gomez’s Appeal Should Be Dismissed Because It Is Untimely 
 
 Gomez pled guilty to statutory rape and the district court imposed a unified 
sentence of seven years, with one year fixed, and retained jurisdiction.  (R., pp.69-71.)  
Following the period of retained jurisdiction, the district court suspended Gomez’s 
sentence and placed him on supervised probation for four years.  (R., pp.72-75, 78-81.)  
Gomez subsequently violated his probation and, on May 27, 2015, the district court 
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entered an order revoking Gomez’s probation and ordering the underlying sentence 
executed.  (R., pp.110-11.)  Fifteen days later, on June 11, 2015, Gomez filed an 
untimely Rule 35 motion for a reduction of sentence.  (R., pp.112-13.)  The district court 
denied Gomez’s Rule 35 motion on August 14, 2015.  (R., pp.118-19.)  On August 20, 
2015, Gomez filed a notice of appeal timely only from the district court’s order denying 
his Rule 35 motion.  (R., pp.120-23.)   
Gomez asserts that the district court abused its discretion by revoking his 
probation and ordering his underlying sentence executed in light of his “neurocognitive 
limitations,” his claim that he “could be negatively affected by a term of incarceration, 
and may place society at greater risk upon his eventual release,” and because he 
believes he is “changing” and can succeed on probation.  (Appellant’s brief, pp.3-5.)  
This Court lacks jurisdiction to consider Gomez’s appellate challenge to the district 
court’s order revoking probation because Gomez did not timely appeal from the order 
revoking probation.   
Idaho Appellate Rule 14(a) requires an appellant to file a notice of appeal within 
42 days from the entry of judgment or order from which the appeal is taken.  The 
requirement of perfecting an appeal within the 42-day time period is jurisdictional, and 
any appeal taken after expiration of the filing period must be dismissed.  I.A.R. 21 
(failure to file a notice of appeal within time limits prescribed by appellate rules is 
jurisdictional and requires automatic dismissal of the appeal). 
The district court entered its order revoking Gomez’s probation and ordering the 
underlying sentence executed on May 27, 2015.  (R., pp.110-11.)  Gomez’s Rule 35 
motion for a reduction of sentence, filed 15 days later, did not extend the time for filing 
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an appeal from the order revoking probation.  I.A.R. 14 (the time for filing an appeal is 
terminated by the filing of a motion within 14 days of the entry of the judgment); State 
v. Thomas, 146 Idaho 592, 594, 199 P.3d 769, 771 (2008) (an “order revoking probation 
is not a judgment” and, as such, the filing of a Rule 35 motion within 14 days of such 
order does not terminate the running of the time for appeal from that order).  Gomez did 
not file his notice of appeal until August 20, 2015 – 85 days after the district court 
entered the order revoking probation.  (R., pp.120-23.)  When the time for appeal is 
calculated from the date the district court entered its order revoking probation, Gomez’s 
appeal of the district court’s decision to revoke probation and order his underlying 
sentence executed is not timely.   
Gomez did timely file his notice of appeal from the district court’s order denying 
his Rule 35 motion, entered on August 14, 2015.  (R., pp.118-19.)  The timeliness of 
Gomez’s appeal from the order denying his Rule 35 motion, however, does not confer 
jurisdiction on this Court to entertain the issue Gomez raises on appeal.1  For that, 
Gomez would have had to raise the issue in a timely appeal from May 27, 2015, the 
date the district court actually entered the order revoking Gomez’s probation.  Because 
Gomez’s appeal of the district court’s order revoking probation is not timely, this Court 
lacks jurisdiction to consider it and it must be dismissed. 
    
                                            
1 Gomez specifically states that he is not challenging the district court’s denial of his 




 The state respectfully requests this Court to dismiss Gomez’s appeal as 
untimely.   
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